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PURPOSE OF REPORT

 To provide brief background to the Deprivation of Liberty Safeguards 
(DoLS) for adults service and the current situation and backlog of DoLS 
applications

 To demonstrate and quantify current volume of work in relation to DoLS in 
Cumbria

 To provide an update and analysis of DoLS activity since bringing the 
service back in house to the Council in October 2017 

 To describe the actions taken and planned to strengthen or consolidate 
improvements in the service

 To consider future options

1.0 BACKGROUND

Deprivation of Liberty Safeguards (DoLS) were introduced into the Mental Capacity 
Act 2005 by the Mental Health Act 2007. DoLS provide a framework for approving 
the deprivation of liberty for people who lack the mental capacity to consent to 
necessary treatment in a hospital or care home. Local authorities, including Cumbria, 
have the responsibility for DoLS in their area and act as the ‘Supervisory Body’ for 
DoLS. Hospitals and care homes act as ‘Managing Authorities’ for DoLS who make 
applications for residents without capacity to the supervisory body for assessment. 
The DoLS process involves assessments by a specially trained Best Interest 
Assessor (BIA), and by a specially trained doctor, referred to as the Mental Health 
Assessor. The application for DoLS is then authorised by the Supervisory Body if 
appropriate.

There have been recent changes affecting DoLS. A Supreme Court judgment in 
2014 significantly widened the definition of deprivation of liberty, meaning more 
people were subsequently considered to have their liberty deprived. There was a 
ten-fold increase in the number of deprivation of liberty applications following the 
judgment. 

2.0 NATIONAL CONTEXT

It is nationally recognised that more DoLS applications are received than are 
processed and completed, thus leaving most local authorities with substantial 
backlogs of DoLS applications. Nationally:-



 • There were 217,235 applications for DoLS received during 2016/17; an increase of 
11 per cent on 2015/16.

• The number of DoLS applications that were completed increased by 45 per cent to 
151,970 during the same period.

• The reported backlog of cases that were not completed as at year end increased by 
7 per cent to 108,545 over the year.

3.0 THE CUMBRIA CONTEXT

The national average rate for DoLS applications is 492 applications received per 
100,000 adults. The number of applications received in Cumbria has been lagging 
behind the national average. During the reporting year 2015-16, Cumbria reported 
1005 applications received. During the reporting year 2016-17, only 492 applications 
were recorded as received for all of Cumbria. The current backlog of assessments in 
Cumbria is 1,394.

In Cumbria, from 2009 to October 2017, the DoLS function was delivered by the 
Cumbria Partnership NHS Foundation Trust (CPFT) under a service level 
agreement.

The decision was taken last year to bring the service back in house to achieve 
greater control over the delivery of the service, the responsibility of which ultimately 
lies with us as the local authority and supervisory body. The service was officially 
brought back in house in October 2017. Three new posts were created to oversee 
and administer the DoLS process including two DoLS Coordinators and one DoLS 
team manager.  6 Senior Managers in adult social care are currently responsible for 
signing off the DoLS authorisations applied for. We currently have 33 qualified, and 
active, BIAs employed by Cumbria County Council, three of which are employed to 
do BIA work full time and 30 BIAs based in locality teams who complete BIA 
assessments on a rota basis and have other social work duties to perform.

4.0 CURRENT VOLUME OF DOLS WORK IN CUMBRIA

We currently have 1,394 outstanding DoLS applications.  Volume of referrals is 
increasing.  A possible explanation for this is the work undertaken to provide 
information to the care homes and hospitals encouraging them to make DoLS 
referrals as appropriate.  We also link with the local advocacy provider, People First, 
the Quality Care Governance Team, local social work teams and team managers, to 
provide information about DoLS and to increase awareness and knowledge of DoLS 
in general and in relation to Cumbria Care homes. As the in house provider Cumbria 
Care referrals for people in their residential care teams have to be assessed by BIAs 
and doctors who are independent of and external to the Council. This is currently 
undertaken by and independent company ‘Action First’ through a framework 
agreement.



Due to the significant level of demand and the fact that our current resource is 
unable to meet all of the demand, we have taken the decision that we will only 
assess referrals classed as High priority.
 
We follow the ADASS screening tool, which suggests that cases are classed as High 
if;

 the person is objecting or appears to be objecting (verbally or non-verbally) to 
their care arrangements

 a family member or a relative is objecting to the care arrangement
 the person is receiving their medications covertly
 high levels of restraint are being used, for example continuous 1:1 care
 the situation is a new or unstable placement and there is a possible challenge 

to Court of Protection 
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Due to the volume of referrals received and other recent demands on the service, 
there is currently a backlog of referrals to be prioritised. We are aware of the issue 
and currently looking at ways to address this by utilising the DoLS coordinators more 
in the process.    

5.0 ANALYSIS OF DOLS ACTIVITY

Each DoLS authorisation requires six separate assessments to be completed. Two 
assessors are required, a Mental Health Assessor (Section 12 qualified doctor) and 
a BIA.  Research carried out in Cornwall suggested that it takes a BIA 12 hours on 
average to complete their assessments. In Cumbria, the feedback we are receiving 
from our BIAs is that it often takes them closer to 15 hours per assessment.  

We currently have 33 qualified, and active, BIAs employed by Cumbria County 
Council, three of which are employed to do BIA work full time and 30 BIAs based in 
locality teams who complete BIA assessments on a rota basis and have other social 
work duties to perform. 

Since October, we have completed 254 BIA assessments. Out of these, 180 
assessments were completed by BIAs employed by the Council. We currently 
contract with an independent organisation, Action First, to complete Cumbria Care 
home applications and out of county applications. Action First also currently provide 
all Mental Health Assessors. This is a temporary arrangement until we have 
developed our own framework to contract with the doctors directly. Previously the 
Mental Health Assessors and BIAs for Cumbria Care homes were provided via 
CPFT.



5.1. BIA capacity 

The plan in October was that the BIA rota would yield between 9-12 assessments 
per week. Each locality BIA was asked to be on the rota for one week, once every 
eight weeks, and during their week on the rota, to complete three assessments as a 
minimum. There are between 3 - 4 BIAs on the rota each week.

In practice, 91 assessments have been completed by the rota BIAs since October, 
an average of 2,5 assessments per week in total. The BIAs have fed back that this is 
due to the assessments taking longer to complete than anticipated and competing 
and urgent work pressures taking up time originally meant for DoLS work. 

The full time BIAs have, since October, completed 89 assessments. The full-time 
BIAs tend to work on the most complex cases, which are often party to Court of 
Protection proceedings. It is acknowledged that these cases tend to take more time 
to complete than less complex cases. The full time BIAs spent most of November 
prioritising assessments, providing shadowing opportunities and practical support for 
the new BIA students trained in October. Staff sickness also impacted on the full 
time BIAs availability up until February. These factors meant a reduction in the 
amount of assessments completed. 



Steps taken to support the BIAs include a plan to train more BIAs across the county 
and engaging team managers to ensure that they provide protected time for the BIAs 
to complete their assessments. Regular BIA forums and peer supervision sessions 
are also now available for the BIAs as well as the opportunity for individual 
supervision on an as required-basis, to support with any difficult casework. Regular 
training will also be available, including BIA refresher training and newly 
commissioned BIA report writing training.

6.0SIGNING OFF DoLS APPLICATIONS

We have recently trained 6 senior managers to act as signatories. It is estimated that 
the signing off process takes about an hour for each case. It was hoped that each 
signatory would be able to sign off three assessments per week. However, the new 
signatories have found it difficult to accommodate this work within their existing 
workload demands. As a result, there have been delays in the signing off process. 

In order to assist the signatories, the DoLS Coordinators read through the DoLS 
assessment forms first and correct typing errors or any other mistakes. The DoLS 
manager also carries out quality checks on the assessments (in the form of random 
spot checks), reading through them and commenting on the content, in an effort to 
support the overall quality control process. The DoLS manager is also available to 
discuss any cases on an individual basis with the signatories.

7.0 DoLS STEERING GROUP



The DoLS Steering Group was set up to monitor the transfer of DoLS back to the 
local authority and respond to operational delivery issues or concerns. At the last 
DoLS Steering Group in March 2018 we agreed to review the future of the group.  It 
was agreed we needed a multi-agency response to ensuring that the requirements of 
the Mental Capacity Act more broadly, including the DoLS were embedded in 
practice, training and learning.  It also recognised the learning from a number of 
Safeguarding Adult Reviews which have concluded a need to improve practice 
relating to the Mental Capacity Act.  The plan is to develop a Mental Capacity Act 
multi-agency group to consider how we apply the requirements of the Act across the 
various agencies involved, monitor the  statutory requirements of the Act, for 
example Independent Mental Capacity Advocates, training across organisations and 
performance against the requirements of the DoLS.  It is anticipated that the current 
DoLS Steering Group will become an internal delivery group monitoring and guiding 
our DoLS practice.

8.0 CORPORATE RISK AND LEGAL CHALLENGES

Further discussions are underway to include the Deprivation of Liberty Safeguards 
into the Corporate risk register in recognition of the risks and potential litigation 
associated with the safeguards if not applied appropriately.  To date we have had 
two legal claims against the Council regarding the application of DoLS.  One of the 
claims has been settled with compensation and the other claim is in negotiations at 
the moment.

There have been 24 Court of Protection cases which have been challenged by the 
relevant person or their representative under Section 21A of the Mental Capacity Act 
2005 since the start of 2017, of these:
- 7 have resulted in the individual remaining in their placement
- 3 have resulted in a move to alternative placements
- The other 14 are still ongoing and outcomes aren’t known
All of these cases involve substantial work by the Legal, DoLS and social work 
teams.

It is estimated that the potential cost of unauthorised deprivations can be as high as 
£1000 per week (based on limited case law, and depending on the circumstances).  
Each DoLS referral that isn’t assessed, potentially carries this risk, regardless of the 
priority they have been assigned. 

9.0 LAW COMMISSION REVIEW 

In 2014, the House of Lords Select Committee on the Mental Capacity Act 2005 
described DoLS as not fit for purpose, poorly drafted and overly complex. As a 
result, the Government asked the Law Commission to review the Mental Capacity 
Act and DoLS. The Law Commission’s final report and draft Bill were published in 



March 2017. The Law Commission recommends that DoLS are repealed as a matter 
of urgency, and are replaced by a new scheme called the Liberty Protection 
Safeguards (LPS). The Government responded to the report on 14.03.18 and agreed 
with the proposed LPS model. They have commissioned a review into the Mental 
Health Act so the interface between the Mental Health Act and Mental Capacity Act 
will be considered as part of that review. The Government also want to ensure that 
LPS fit with the future direction of the health and social care sector and will work 
through the recommendations and engage further with stakeholders particularly on 
implementation. They will bring forward legislation to implement the model when 
parliamentary time allows.

The intention is to streamline the process for assessing whether a deprivation of 
liberty is necessary, and obtaining the required authorisation. LPS would also 
authorise arrangements and conditions for a person’s care or treatment, rather than 
simply authorising a deprivation of liberty. The DoLS requirement for six 
assessments would be removed. Under the proposed scheme, when there is a 
potential deprivation of liberty, the responsible body – the NHS body or local 
authority - arranges three assessments: a capacity assessment, a medical 
assessment, and a ‘necessary and proportionate’ assessment. They must also 
consult with friends and family of the relevant person. Each case is verified by an 
“independent reviewer”, and those where the placement is contrary to the person’s 
wishes are referred to an Approved Mental Capacity Professional (AMCP). The 
scheme also provides for statutory review of the deprivation of liberty, as well as the 
provision of an advocate or appropriate person to represent and support them both 
during the initial authorisation process and during the period of the placement. 
The new scheme would extend beyond hospitals and care homes, removing the 
need for deprivations of liberty to be authorised by the Court of Protection in other 
settings such as sheltered accommodation. It also extends the process to 16 and 17 
year olds, whereas DoLS only apply to those aged 18 and over. The draft Mental 
Capacity (Amendment) Bill would implement the Law Commission’s 
recommendations by amending the Mental Capacity Act 2005 and would apply to 
England and Wales.

10.0 ACTIONS TAKEN

There is no escaping the fact that the current volume of DoLS applications exceeds 
our current capacity to assess and process them.  However, after bringing the 
service back in house we have gained more control and oversight over the process 
and are hence better able to direct our resources where they are most needed. 

In order to address the challenges of the current situation we have identified key 
areas for improvement. We have been able to action improvements in some of these 
areas whilst continuing to developing plans for further improvements.  We are liaising 
with different staff groups within the council, as well as developing links to external 
organisations. Examples of the kind of work undertaken are;



 Monthly DoLS Steering Group meetings
 Liaising with the Quality Care Governance Team to flag up any concerns 

arising from the DoLS work, relating to any specific care homes
 Liaising with team managers via Team Manager forums
 Linking with the commissioning team, which resulted in the addition of DoLS 

specific requirements included in the new framework contract 
 Ongoing work around a new DoLS IAS module
 Quarterly BIA forums now up and running
 Peer supervision for BIAs in each locality (North, West, South)
 Offer of individual professional supervision to BIAs (by full time BIAs and 

DoLS team manager)
 The management of the 3 full time BIAs transferred under the DoLS Team 

Manager as of 1st of June 
 Plans to train more BIAs on a regular basis
 Offer of support for team managers to discuss DoLS related queries
 We have established an effective working relationship with our legal 

department, the DoLS team alerts the legal team to any cases of concern and 
our legal department alerts the DoLS team to any cases with ongoing Court of 
Protection proceedings which need to be actioned as a priority 

 Linking with People First, we have streamlined the administrative process for 
referring  DoLS applications for Independent Mental Capacity Advocates 
(IMCAs) and receiving reports form People First, we also work jointly to 
identify and to address any potential for improvement  in the DoLS service 

 There are plans to develop strengthened links to the Managing Authorities, for 
example, the DoLS manager will be linking with the Registered Managers’ 
networks for South and North of Cumbria

 We now have an updated Cumbria County Council website with basic 
information for care homes and our new contact details  
(http://www.cumbria.gov.uk/dols/ ) 

 We have produced an information leaflet about DoLS for Managing 
Authorities (this has been sent to all care homes)

 We have registered as a stakeholder and have contributed to the new 
upcoming NICE guidelines on ‘Decision making and mental capacity’

 Work has been done on the DoLS forms to make them clearer and more user 
friendly for care homes, BIAs and customers

11.0 FUTURE RECOMMENDATIONS

Whilst the timescale for the future Liberty Safeguards is unknown, it is clear that the demand 
for work in this area will remain high. Indeed the Liberty Safeguards will apply to a larger 
group of customers; widening the age range from 16 onwards (rather than the current 18) 
and applying to situations not only in care homes and hospitals but in the community as well.

Hence any investment in the current DoLS process is likely to place Cumbria in a better 
position for future developments as well.  

http://www.cumbria.gov.uk/dols/


Suggestions to consider going forward:

 Our first priority needs to be increasing the capacity to carry out BIA assessments. 
This will have a financial impact, as each BIA assessment will require us to 
commission the other relevant assessments from the Mental Health Assessors 
(doctors).

 To review the way the BIA rota and allocation are done (already underway)
 To train more practitioners as BIAs
 We could consider a reward programme, whereby staff are given a financial reward 

for completing additional BIA assessments outside their usual working hours. (The 
details of this would need to be carefully considered.)

 If we are successful in increasing the volume of BIA assessments completed, we will 
need more administrative support as well in the form of an additional DoLS 
coordinator post 

 Similarly, if we are successful in increasing the volume of completed assessments, 
creating a DoLS signatory post would assist in responding to the demand and would 
ease the pressure on the current signatories

 We could consider ADASS ‘desktop assessments’ for low priority DoLS referrals. 
This means the BIA completes their assessment without visits, based on phone calls 
and paperwork. It is a concept developed by ADASS in an effort to ease the pressure 
on local authorities. There are no known cases yet of desktop assessments being 
legally challenged or tested so they remain an unknown risk at present. 

 As we are currently only able to assess the high priority referrals, plans are being 
developed to refer the medium and low priority DoLS referrals to the community 
teams for a care plan review. This way, it is hoped, any concerns can be picked up 
via  the Care Act process and if necessary, the DoLS process can be re-started for 
the individual if there are concerns of any kind.


